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REPORT 


| OF EHE JUDICIARY COMMITTEE ON THE BILL TO APPROPRIATE TO THE 


Clerks of the Senate and Assembly, 


FOR EXTRAORDINARY EXPENDITURES. 


REPORT. 


The committee on the judiciary, to whom was referred No. 252, 
Senate Bill, have considered the same and a majority have instruct- 
ed me to submit the following 


REPORT‘ 


This bill purports to appropriate certain sumg to the Olerks of 
the Senate and Assembly to defray extraordinary expenses in- 
curred in their several departments. The committee can see no 
well grounded objection to the so doing. The act-of the last ses- 
sion providing a salary to those incumbents it is true declares that 
the sum of $1500 shall be in full for the services of these officers 
and for all expenses for clerk hire. 

This appears to be a stretch of legislative power, in this, that it 
undertakes to say that an officer shall pay any sum that may be 
necessary torexpend in getting persons to perform the necessary 
work for the State, however large that sum may be, and that to 
reimburse him for the money thus by him expended, the State will 
not give him more than $1500. Now it does not appear over rea- 
sonable to say, that the legislature can compel an individual officer 
to procure work done-for the State, and that he shall pay for the 
game out of his own pocket. This would be taxing an individual, 
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when by the Constitution the legislature are only authorized to 
impose taxes upon property. Suppose the legislature should hold 
a session ten months of the year, and that these officers during 
that time should be obliged to pay out for writing, to copyists, the 
sum of six thousand dollars each, in order to get bills passed in. 
readiness for the signature of the presiding. officers of their res- 
pective houses. Wouldit not be anomalous to hold that the legis- 
lature possessed the power to compel these officers to defray these 
expenses out of their own funds without the right to be reimburs- 
ed therefor? It requires no Solon or Lycurgus to answer this 
question. 

But suppose that the act only provided that the salary of each 
of these functionaries should be $1500 for each session, would not 
the legislature have the power to appropriate for their services 
being rendered, a less or greater sum than the $1500? The only 
section of the Consitution bearing upon this point is as follows 
“The legislature shall never grant any extra compensation to any 
public officer, agent, servant or contractor, after the services shall 
have been rendered or the contract entered into. Nor shall the 
compensation of any public officer be increased or diminished du- 
ring his term of office.” Itis obvious that the inhibition imposed 
in the first period of this section does not commence until after the 
services are rendered ; that it does not apply whilst the services ` 
are being performed unless he is performing service under an.ex- 
press agreement previously entered into with the State. No.com- 
tract has been made by the clerks in this case unless it be said 
that there is an implied contract under the law of last session fix- 
ing the salary resulting from the acceptance of the office of clerk, 


The language of the Constitution seems to contemplate express 
contract wherein the officer or servant has a voice in fixing the 
amount of compensation he is to receive, and that implied .con- 
tracts are not embraced within the language. To te-t the sound: 
ness of this construction let us suppose that the legislature should 
pass a law directing some particular person to go to England and 
de some important business in that country —borrow money, ifıyou 
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please—without any legislation or express contract as to compen- 
sation—would the person rendering the directed services be bound 
to any particular sum, or could not the legislature in the legitimate 
exercise of power appropriate for the services rendered such sum 
as that body might think.proper. Of this it would seem there 
could be no doubt. Oo 

The individual however was not bound to do.as directed—b 
doing so he rendered the service under an implied contract of 
which compensation must be a part. 

Here then we have a case where services are rendered under an 
implied contract and the inhibition does not apply. 

This illustration would seem to demonstrate the fact, that an in- 
dividual must agree with the State to render certain specified ser- 
vices for a price fixed, or that the inhibition does not apply. Now 
no clerk could know how long a session of the legislature would 
last, nor how much labor would be required of him as such clerk, 
and not knowing it would seem impossible that he could make an 
agreement to perform a certain amount of labor. With an officer 
who is paid a certain sum for each particular act, or who is paid a 
certain sum for his services by the year and for the year the case 
is widely different. 

How stands the matter or the language: “Nor shall the com- 
pensation of any public officer be increased or diminished during 
his term of office.” In this case it is obvious that there must be 
an officer—that such officer must be public—that his term of office 
must be fixed—that is, the time when official career must com- 
mence and when it must end, must be fixed by law so that the in- 
cumbent can with certainty know when he must yield his place to 
a successor, and when he must change to some other pursuit—to 
conserve perhaps his own existence. 

No such term is fixed for the clerks of the two houses, nor can 
it with any propriety be done, forthe reason that legislators do not 
know when a session commences how long business will demand 
its continuance. Thus clerks then not being public officers with a 
term fixed, but their official existence depending entirely upon the 
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will of the legislature, are not embraced within this portion of the 
Constitution. This bill however does not propose to increase the 
compensation of the clerks, nor to grant any extra compensation 
for services by them rendered, but it does propose to appropriate 
money to these functionaries for the purpose of defraying expenses 
by them incurred in their several departments. Certainly there is 
nothing in the Constitution which inhibits the legislature from pay- 
ing the outlays or expenditures of a public officer in the discharge 
of bis official duty. The difference between expenses incurred, 
and the compensation of an officer for his services whilst he so in- 
curred the expenses, is so perfectly obvious that no argument is 
necessary to make it intelligible to ordinary comprehension. 

Upon inquiry it appears that without this appropriation the chief 
clerk of the Senate would be in debt for his outlays during the 
session (exclusive of preparing the journal for publication,) and that 
for his own services he would not have a single dollar out of the 
$1500 appropriated by the act of 1853, and certainly the labor 
of the clerk of the Assembly is quite as great as that of the clerk 
of the Senate. The passage of the bill is recommended. - 


JAMES H. KNOWLTON, Chairman. 


